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Google’s revised remedy package of 21 October does not exclude any of the fundamental flaws of the 

initial package and even adds new proposals that further reduce competition. 

 

Were the Commission to accept these proposals, it would be helping Google advance its business strategy 

to transition free organic search into paid search. The first search result would still be reserved for 

Google’s services, while the subsequent results would not be ranked by relevance anymore but according 

to the price website operators are willing to pay Google. The “commitments” would legitimise Google’s 

current practice of placing own services first and even turn the traffic to competing services into a new 

and lucrative revenue stream for Google. Rivals would be forced to pay ever increasing auction prices to 

their strongest rival, a cost which ultimately the consumers will have to bear. From a competition policy 

point of view this shift would be nothing short of an absurdity.  

 

Upon closer inspection, the “significant improvements” which Vice-President Joaquín Almunia hoped for 

are marginal amendments which, at best, refine an overall ineffective and harmful concept. Even greater 

is the concern that the Commission has refrained from a full second market test which would reveal that 

the revised proposals retain all of the fundamental flaws that triggered the “very negative feedback”1 

regarding the initial proposals. Instead, the Commission sent out an information request that does not 

ask decisive questions but appears to seek confirmation of preconceived ideas of the Commission. The 

confidentiality clause in the information request could even be seen to aim at preventing the public from 

forming its own opinion about the revised proposals.  

 

On behalf of hundreds of press publishers the undersigning European Associations call upon the 

Commission to accept the fact that Google is not prepared to offer workable commitments and to quickly 

return to the traditional route of a prohibition decision by issuing a Statement of Objections that 

addresses all competition concerns, including the serious issues that have been raised by several parties 

since the launch of the investigation in November 2010 and which have not yet been addressed by the 

Commission at all.  
 

 

Executive Summary 

At least regarding the first and second concerns identified by the Commission, Google's revised proposals 

are just as ineffective as the initial set of proposals. They do not remove the concerns. 

 If accepted, the commitments would directly reward Google’s abusive self-preference as due to the 

changes a higher percentage of all clicks would be paid for and generate revenues for Google.  

 Instead of promoting competition the proposals go so far as to expand Google’s ability to exclude its 

services from competing with other services. The remaining competition amongst rivals would be 

even further reduced to a purely price-based auction for Paid Rival Links, which are nothing other 

than ads: Quality and innovation of a rival service would not be rewarded as only the price bid in the 

auction counts. 

 The revised proposals do not enable rivals to challenge the fixed share of traffic that Google diverts 

to its own services by placing them at the top of the search results page. Furthermore, the proposals 

will help Google earn money from the non-Google links also selected by users.    

 As organic search would be increasingly substituted with paid search, rivals’ costs for obtaining 

traffic would multiply which in turn will lead to higher prices for end customers.  

                                                      

1 J.Almunia, SPEECH/13/768 of 1 October 2013, “The Google antitrust case: what is at stake?”.  
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 Since Google is free to add sites to auction pools for Rival Links, it can ensure that there will 

always be more bidders than available slots which will drive prices up to a point where Google 

becomes the main beneficiary of any profit resulting from a click.  

 The revised proposals present all rivals’ websites as inferior to Google’s services in every respect, 

thereby making an unjustified judgment over the quality and relevance of web offerings.  

 Since the concept of Paid Rival Links is detrimental to competition, expanding its scope to all 

searches and devices and increasing their visibility is not an improvement but instead plays into 

Google’s hands allowing them to transition organic search into paid search.  

 The new option for users to “hide” Rival Links weakens the proposals even further. 

 The revised proposals in no way restrain Google’s use of third party content. Nor do they contain 

workable opt-out variations. Therefore, promising to not penalise sites that opt-out is pointless. 
 

The undersigning Associations call upon the Commission to reject Google's revised proposals and 

to issue a Statement of Objections which achieves the following minimum requirements: 
 

 equal search and display criteria for all websites, including Google's own services = holding all 

services, including its own, to exactly the same standards, using the same crawling, indexing, 

ranking, display, and penalty algorithms;  

 no use of content from press publishers (newspaper, magazine and online publishers) beyond what 

is truly indispensable for navigation purposes in the horizontal search without prior consent; 

 an option to mark information on an item-by-item-basis in a machine-readable way in order to 

express permissions and restrictions for use of that respective content; 

 no direct or indirect punishment of websites that restrict the use of their content; and 

 no preferential treatment of news aggregators towards online press portals.  

 

A. Background – The investigation so far  

 

As a result of an investigation launched in November 2010, the Commission has identified four business 

practices of Google which are “liable to harm consumers” and, in the Commission’s view, create “a strong 

case for action under our [European] antitrust rules”2.  
 

In April 2013, Google proposed a first set of commitments to close the Commission's investigation with 

a settlement. A formal market test on that set of proposals received “very negative” feedback, leaving 

the Commission with “serious doubts” about whether it was possible to reach a settlement3.  
 

After a request from the Commission to improve its proposed commitments, Google submitted a revised 

offer on 21 October 2013. The Commission will have to decide whether this second set of proposals 

brings the identified concerns to an end, in which case the Commission will make the commitments 

binding on Google and close the investigation without a prohibition decision or a fine.  
 

In a public statement the Commission indicated that the revised commitments contain “significant 

improvements”4. However, at the same time the Commission does not appear to consider the amended 

proposals as fundamentally different. This conclusion can be drawn from the fact that according to the 

Best Practice Notice5, if after a first market test, the revised proposals alter the very nature and scope of 

the initial commitments, the Commission must conduct a new market test. The Commission has not done 

so. Instead it sent out 125 information requests to complainants and interested parties. This is surprising, 

                                                      

2 J.Almunia, SPEECH/13/768 of 1 October 2013, “The Google antitrust case: what is at stake?”. 
3 J.Almunia, SPEECH/13/768 of 1 October 2013, “The Google antitrust case: what is at stake?”.  
4 J.Almunia, SPEECH/13/768 of 1 October 2013, “The Google antitrust case: what is at stake?”. 
5 Commission notice on best practices for the conduct of proceedings concerning Article 101 and 102 TFEU, OJ C 308/6 of 
10.10.2011, para. 133.  
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as given the “very negative” feedback received in respect of the initial proposals, one would have expected 

the Commission to insist on significantly altered commitments at this second stage.  
 

Even more surprising and concerning is the fact that several questions in the information request on the 

revised proposals are misleading, if not pre-conceived. They divert attention from the points that are really 

problematic to issues of marginal importance. For instance they focus on the visibility of Paid Rival Links, 

even though the visibility would only be relevant if rivals did not have to pay for those links. The question 

of why (only) rivals should pay for traffic is not addressed at all.  
 

Just as problematic is the fact the information request and all its annexes were declared confidential 

although they contain hardly any more information than the initial set of proposals, which was published 

in its entirety by the Commission itself. The confidentiality is astonishing in particular after the 

Commission’s positive announcements about the merits of the new proposals. On 21 October Vice-

President Joaquín Almunia had praised the revised proposals as “significant improvements” and outlined 

key points to the public. Yet, at the same time the confidentiality clauses in the information requests (seek 

to) prevent the same public from forming its own opinion. In the meantime the request has been leaked 

and published online, which allows the undersigning associations to comment on them anyway.  

 

B. Google's revised proposals regarding the abusive preference of its own services 

 

The Commission found that Google abusively promotes its own specialised search services (Google 

Shopping, Places, News etc.) in its general web search by displaying those links higher and with greater 

visibility than links to other potentially more relevant sites. This practice diverts traffic away from 

competing sites and towards Google's own services.  

As a remedy Google proposes to label the preferred links to its services so that users do not confuse them 

with generic (organic) search results. Additionally, Google proposes to display links to rival search 

services ("Rival Links") below links to those Google services that generate revenues. 

1. Display of Google's paid-for search services – e.g. Google Shopping  

 

Abusive design at present:                  Google's remedy proposal: 
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As described by the Commission, the abuse of market dominance in this typical example lies in the fact 

that the first search result below the AdWords ad is a link to Google Shopping (“Shopping results for 

iPod”) and that Google presents the product information that merchants have uploaded to Google 

Shopping (here for the iPod) in order to be displayed (against payment) as first search results and as the 

only results with descriptive images and price information. All competing shopping portals (e.g. Tesco 

and Kelkoo) are displayed without an image and below the Google Shopping results. Google achieves 

this result by using separate ranking mechanisms for its own services which promote them to the top, 

even if they are less relevant to the search query or lead to sites with more expensive offerings than other 

search results.  

 

To remedy the described abuse, Google proposes a new heading ("Google Shopping results" instead of 

"Shopping results for") and a notice "(i) Sponsored" above the box framing the promoted search results. 

In addition, Google includes up to three "Paid Rival Links" below the links to its own services. To this 

end, for each category of search results where Google manipulates the search to favour its own services, 

it will create a pool of alternative websites that fulfil minimum criteria set by Google (e.g. regarding their 

traffic) and apply for inclusion. Google may also on its own initiative add eligible non-Google sites to the 

pool. Out of this “Vertical Sites Pool” Google will pick three websites that it will display as Rival Link. 

Selection and ranking will be based on an auction, i.e. Google will implement this “Rival Links Auction” 

by “creating a new ad type for Rival Links”. If after a successful bid a site is displayed as Rival Link and 

a user actually clicks on that link, the site will have to pay the offered price to Google subject to a 

minimum reserve price (in case there were no higher bids).  

 

 

Criticism: Google’s revised proposal does not address the overarching concern as Google reserves the 

right to rank links to its own services higher and with greater visibility.  
 

The central abuse of dominance lies in Google's diversion of traffic to its own services by ranking links 

to its sites higher than links to competing services, even if they are objectively more relevant to the search 

query. Google's revised proposals do not bring an end to this. They are still explicitly founded on the 

premise that Google may continue to rank and display its own services "based on mechanisms that do not 

apply in an equivalent manner to links to non-Google websites"6. 
 

Revealing self-preference with a text label “sponsored” is no solution since users pay more attention 

to the position of a result than its label.  
 

Over the past years, Google has made users believe that Google ranks results solely on the basis of 

relevance. They click the first search results roughly twice as often as the respective subsequent result, 

even if the text is objectively less relevant to their query. That even applies if the first results are ads, 

since a large percentage of Google users are not aware of the difference between ads and organic search 

results7, even though "ads" are labelled as such and separated from organic search results more clearly 

than the Google-links are in the revised commitments proposal. Thus, as long as Google is still allowed 

to display the links to its own sites higher than any other links and to add images that catch the user's eye, 

it is illusionary to assume that the re-labelling of the heading for those links will have any significant 

effect on users' decisions and competition. "[C]onsumer decision-making (and click-through rates) are 

driven more by the architecture of the search results page (i.e., the location of the shopping region) than 

by the Google label as such."8  
 

                                                      

6 Google's Commitments in Case COMP/C-3/39.740, October 21, 2013, Definition of "Google Specialised Results Trigger", para 25.  
7 See Bunnyfoot (2/2013): 41% of Google users were not aware that AdWord ads were paid for, considering them as most relevant results, 

http://econsultancy.com/uk/blog/62249-40-of-consumers-are-unaware-that-google-adwords-are-adverts  
8 This is the result of an empirical study on labelling solutions: Hyman/Franklyn, Search Neutrality v. Search Bias: An Empirical Perspective on 

the Impact of Architecture and Labelling, May 2013. The study concludes: "´[T]weaking` the Google Shopping label to make it crystal clear 
that it includes paid content does not affect the frequency of click-through. 



5 

 

 

 

The revised proposal presents all rivals’ websites per se as inferior to Google’s service in every respect, 

even if the rival sites are in fact of higher relevance, quality and popularity. 
 

At its best, the proposal presents equal offerings as unequal. In the example above, the displayed Rival 

Links (Supaprice, Kelkoo, Shopzilla) are all product comparison services of (at least) equal quality to 

Google Shopping. However, Google proposes to present all Rival Links in every respect as subordinate: 

They will always be ranked lower and with much less available space. They may neither contain product 

images nor links to merchants or product-specific price information. Users have been trained to consider 

lower ranked results as less relevant. Thus, Google encourages the user to make a judgment regarding the 

relevance of websites, a judgment which is (currently) not correct and could lead users to more expensive 

products and distort competition. The option to “hide” rival results is also unjustified.  
 

By impairing the user experience with Rival Links, Google can influence users to use the newly 

proposed option to “hide alternative search sites”. Google’s own sites can of course not be hidden.  
 

Google reserves the right to add new non-Google sites to the pool of rivals from which it chooses the 

displayed Rival Links (see Annex 1, I1g) on its own initiative. By adding many websites with poor search 

functionalities to the pool of rival providers, Google could not only artificially increase the price 

competition in the Rival Links Auction but also easily impair the user experience when using Rival Links. 

The more often users click on a Rival Link with irrelevant search results, the more likely they will decide 

to “hide” the box with alternative search sites altogether. This is even more likely if Google uses its new 

option under paragraph 6 of the revised proposals to give the box with Rival Links the same or a similar 

background colour as AdWords ads (while leaving its own services in the white colour of organic search 

results): Many of those users that have learned that results on a coloured background are advertisements 

will hide Rival Links as they appear as yet another set of bias results. Consequently, instead of increasing 

rivals’ visibility, the new proposals would achieve the opposite.  

 

Requiring rivals to bid in a separate auction and to pay Google to appear below the pre-set Google-

links would exclude Google’s services from any competition and reward the abusive self-preference.  
 

The auction model for "Paid Rival Links" imposes costs on rivals which Google itself does not have to 

bear but which are actually a new source of revenues. If the proposals are accepted, in the future Google 

will earn from both the traffic it diverts to its own services (by pre-setting the first links) and the traffic it 

leads to "Rival Links" displayed below its own links. The abusive self-preference would remain 

unchanged and would be supplemented with a new advertising product for Google to also earn the highest 

possible revenues from the traffic to non-Google websites. In the current (abusive) situation, Google’s 

rivals only compete amongst themselves for the first (organic) search results below Google’s pre-set links. 

This is unfair enough, since Google automatically secures more than half of the clicks for its own, often 

inferior service. But at least, currently, those clicks to non-Google organic search results – for which 

rivals can compete – do not create additional costs for rivals. Under the revised proposals, Google would 

still secure most traffic through the preferred first link to its own services. But now rivals will even have 

to pay for the traffic they manage to obtain despite Google’s search manipulation. Thus, while the 

proposals do not increase rivals’ chances to reduce the fixed share of traffic that Google leads to its own 

service, the proposals multiply their costs for the remaining traffic to their sites.  
 

The box of “Paid Rival Links” reduces the space for free organic search results, even if users choose 

to hide the Rival Links.  
 

The box of “Paid Rival Links” pushes organic search results further down the results page. As can be 

seen in the example above, the new design would leave just two organic search results on the first results 

page instead of (at least) four for which rivals could compete. What is more, if users chose to “hide” the 

alternative search sites, thereby eliminating any advantage of the Rival Link remedy, the proposed design 

would reduce the space for organic search results. Hence, once more the proposals would actually make 

matters worse by reducing rivals’ chances of obtaining organic traffic even more.  
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The “Rival Links Auction” exchanges relevance-based competition with price-based competition 

(only) amongst rivals which will lead to less relevant search results and higher prices for consumers.  
 

Currently, Google’s rivals compete on the basis of relevance for those users that do not click on an ad or 

a Google link. If the proposals were accepted, this remaining competition amongst rivals would be 

substituted with a much weaker form of price-competition on the basis of who is willing and able to bid 

the highest price to Google. The auction cost will have to be amortised, so prices for the end products will 

go up. The sites that will succeed will not be the most relevant sites or those with the cheapest products, 

but those that are able to generate the highest profit from any click. Ironically, the stronger the competition 

amongst rivals becomes (for those few users that do not click on a Google site), the more they will have 

to bid in the auction, the higher the prices for end customers will get and the more Google will earn. In 

every scenario, the winner of the new proposals will always be Google. 
 

The economics of auction systems in over-subscribed pools will drive prices up to a point where Google 

becomes the main beneficiary of any profit resulting from clicks. 
 

In an auction with more bidders than available slots, the price mechanism will drive bids up to a point 

where Google becomes the main beneficiary of any profit resulting from a click on a Rival Link. Against 

this background the offered decrease in the maximum reserve price, which the Commission mentioned 

as significant improvement, will have little or no effect on the actual costs to rivals.  

 

The proposals are not “commitments” but an authorisation of a new business model to transition 

organic traffic into paid traffic.  
 

While disguised as a remedy to the abusive manipulation of organic search, “Paid Rival Links” are 

nothing other than “a new ad type”9. In fact, the auction is very similar to Google’s premier revenue 

model, AdWord ads. Offering rivals to buy more ads from Google, however, is not a remedy for organic 

search manipulation and certainly not a “commitment”; it is Google’s business. In fact, the proposals 

would create a further incentive for Google to ask more website operators to pay for the inclusion of their 

sites in search results (as is currently the case in the area of shopping), since this would open the door to 

the lucrative "Paid Rival Link" model. To accept the commitments would directly reward Google’s 

abusive self-preference by authorising Google to implement its long-running strategy to transition free 

organic search into paid-for search. 
 

Expanding the scope of the fundamentally flawed remedies to all types of searches and devices is not 

an improvement but expands the detrimental effects of the proposed concept.  
 

Since the concept of “Paid Rival Links” is fundamentally flawed, expanding it to all types of queries 

(written and oral) and all types of devices does not improve the proposals but only extends the detrimental 

effect. For the same reason increasing the visibility and size of the box with Paid Rival Links does not 

help but only makes the concept even more harmful.  

 

 

                                                      

9 Google itself calls them “a new ad type” in Annex 1, Paragraph 14 of the revised commitments.  
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2. Display of Google products in mobile search – Google Shopping  

 

Abusive design at present:    Google's remedy proposal: 

        
 

In this example of a shopping-related mobile search, the abuse of dominance again lies in the display of 

the Google Shopping result as first search result below the ad. As a remedy, Google proposes a new 

heading of "Google Shopping results" or “Shop on Google”. In contrast to searches on larger devices (see 

previous screenshot), the three "Rival Links" will not be displayed directly but are only accessible via a 

link labelled "Other sites" in the right hand corner.  
 

 

Criticism: Representative Studies have shown that the proposed design is entirely ineffective, creating 

dominance for Google Shopping while leading to less than 2% of clicks for all rivals combined.  
 

In representative, independent click studies carried out in France, Germany, Italy and Spain, when 

searching for nikon d5000 as in the example above from a total of 4,000 participants 2,995 (74,9%) 

clicked on a labelled Google Shopping Result or an ad. Only 65 (1,6%) clicked on any Rival Link, 

3 (0,1%) clicked on the “info” icon supposed to inform users of the preferential treatment of Google’s 

own services. Below are the results for the studies in Italy and Spain, indicating how many out of 1,000 

representative native searchers clicked on which result:  

 

 
  Italy            Spain 
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Despite the growing relevance of mobile search the revised proposals do nothing to improve the 

chances of rival websites competing with Google.  
 

More and more searches are entered into a mobile device. Soon mobile search will be more relevant than 

desktop search. Yet Google’s proposals are clearly weakest when it comes to mobile searches. The new 

proposal to attach a logo and some price information to the “Rival Links” that appear if users click on 

“Other Sites” simply does not help, since virtually no user actually clicks on “Other Sites” to begin with. 

As the aforementioned studies show, the proposals will not improve the chances of rivals being found. 

Since clicks on “Rival Links” would have to be paid for, the proposals make matters even worse.  
 

Google retains the competitive advantage of answering questions directly with its own services whilst 

all information from rival sites is at least one further click away.  
 

Google’s self-preference will continues if Google is able to answer search queries directly (e.g. with a 

product image, a graph, a map, a price or an address), whilst all competing services are only displayed as 

text links or even just as “Other Sites”. Users have no reason to navigate away from the results page in 

order to get to the information from rivals if Google displays the answer from its own special service 

directly on its general search results page.   

 

 

3. Display of Google services without ads or paid inclusions – Google News / Google Images 

 

Present abusive design:          Google’s remedy proposal:  

    
 

The abuse here lies, inter alia, in the fact that whenever users search for topics of current interest, Google 

presents a special news results box that promotes Google News above all other news sources or general 

search results (here: www.barackobama.com and Wikipedia). The results box is further highlighted by 

the fact that it contains the only link with an image to catch the user’s eye. 

 

The first link ("News results for") and the last link ("More news results for") in the news results box lead 

users to Google News. The links in between do indeed lead users to the mentioned external news sources 

(New York Times and Reuters). However, since the linked-to articles are taken from Google News, in 

order to be included in this attractive results box a news portal must have first granted Google News free 

use of its articles, as a type of quasi "consideration", by not preventing the display of content in Google 

News by technical means. This leaves press publishers hardly any choice but to accept Google News' use 

of their content if they want to be found in the general web search for any topic of current interest.  

 

http://www.barackobama.com/
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As a remedy, Google merely proposes a new wording for the two links that lead to Google News. Since, 

at the time of writing, Google does not receive money for the inclusion of articles in Google News and 

does not place any ads either, it is not proposing to include "Rival Links" to competing news aggregators. 

However, the payment for "Rival Links" creates an incentive for Google to accept payments for inclusion 

or ranking in Google News and to then add "Paid Rival Links" to news results boxes in the general web 

search.  

 

 

Criticism: Revealing self-preference alone does not help competitors or content providers since users 

do not care where the content they see originates from. 
 

The revised proposals contain no improvement regarding Google’s self-preference of services that are 

not directly monetised. This is surprising since studies on the initial remedies showed that the proposed 

re-labelling of Google’s preferred links makes no difference whatsoever. Users simply ignored the 

changes. In representative click studies on Google’s proposed layout for image searches, for instance, 

2,718 searchers out of 4,000 (68%) clicked on a result from Google Images, as no other image search site 

was ranked on the first results page let alone displayed with thumbnails of images uploaded. Only 5 users 

(0,1%) clicked on the “info” icon that is supposed to inform users about the self-preference of Google 

Images (below are the statistics for Germany). Results for Google News are similar.  

 

 
 

Google's proposals are insufficient from the outset, since they only address the preferential display of 

specialised search services and allow the active demotion of rivals.  
 

The proposals only limit Google's preferential treatment of specialised search services. The proposals do 

not ban Google from promoting all its other services such as the social network Google+ or YouTube 

videos through the general (horizontal) search. Neither do the proposals prevent Google from actively 

demoting rivals in search results, even though the demotion of rivals and the promotion of own services 

are two sides of the same coin. Google can still push its services to the top and demote rivals to the bottom 

of every results page. 

 

 

B. Google's proposals regarding the abusive use of third party content 

 

Another abuse of dominance identified by the Commission is the fact that Google uses original content 

from third party websites without their consent. One prominent example is Google News, a service 

without a single journalist which, since 2007, has been referring traffic to Google's general search 
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(worth $100 million just one year later10) by copying the most relevant text extracts and pictures from 

press publishers' websites without their consent. According to the Commission Google "thereby benefits 

from the investments of competitors, sometimes against their explicit will". This practice reduces 

incentives to invest in original content, since users have no motive to visit competing sites if Google's 

search already provides them with all of the information.  

 

Use of press publishers' content in the example of Google News:  

 
To remedy the abuse Google proposes to offer website owners the (single) option to disallow the display 

of all content on a domain or an entire sub-domain (not a sub-webpage) in special Google services via a 

"Notice Form" which Google will implement within 30 working days. In addition, Google proposes: 
  

a)   operators of product, local and travel search sites can block certain data (reviews, contact details 

and opening times) on a webpage from Google's index but only to a maximum of 10% of the readable 

text which leaves 90% of the information at Google's free disposal; 
 

b) news publishers have the option, on a "webpage-by-webpage basis" (i.e. for every webpage 

accessible via a URL but not for individual items on the page), to i) exclude the entire content from 

display in Google News; ii) specify a particular date when the content should no longer be displayed 

there; and iii) prevent the display of snippets, without preventing the display of result links on Google 

News. 

 

 

Criticism: The “revised” proposals contain no improvement regarding the mechanisms for content 

providers to influence Google’s use of their content.  
 

Google suggests to “improve” its initial proposal of a “Notice Form” in so far that website operators may 

now opt out for one or several of their sub-domains rather than just for an entire domain. However, in a 

digital age with a fast moving flow of data and daily content uploads, using a “Notice Form” that will be 

implemented within 30 working days is still not worth discussing. The entire notion of a “Notice Form” 

is window dressing, as website operators have had the opportunity to opt out of search engines since 1994 

via the “Robots Exclusion Protocol” - even on a webpage-by-webpage basis. Since the “Notice Form” 

                                                      

10 CNN Money, v. 22.7.2008, http://tech.fortune.cnn.com/2008/07/22/whats-google-news-worth-100-million/ ("What's Google News worth? $ 
100 million"). "Google News is free and has zero ads. So what's it worth to Google? About $100 million. That's the figure Google vice president 

Marissa Mayer [..] threw out during a [..] conference. [..] The online giant figures that Google News funnels readers over to the main search 

engine, where they do search that do produce ads. [..] Think of Google News as a $100 million search referral machine". This also illustrates 
that Google's attempt to distinguish between Google services that directly monetise traffic (via ads or paid inclusions) and those that do not, is 

spurious.  
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provides even fewer options than the existing mechanisms under the Robots Exclusion Protocol, it is 

apparent that it provides no help.  
 

Google dictates unpractical and burdensome technical steps for content providers to prevent Google's 

unauthorised use of content and imposes the costs on them.  
 

Google still avails itself of the right to use all content found online, even if protected by copyright, in its 

own services without prior consent. Rather than requesting consent prior to the use of third party content 

in its various services, Google expects a rights holder to pro-actively instruct every operator of a website 

on which the rights holder’s content can be found, to implement the technical tools which Google provides 

to website operators but which at a closer look are neither practical nor sufficient. Thereby Google shifts 

the burden for preventing unauthorised use of content to the content providers, which turns the 

relationship between abuser and victim upside down.  
 

In the face of Google's monopoly position an opt-out solution makes no sense.  
 

An opt-out, as proposed by Google, can only be helpful if there are alternatives to opt-into elsewhere. As 

long as content providers have no choice other than to be present on Google if they want to be found 

online, the "offer" to block Google is not a viable option. Content providers are dependent on Google 

displaying links to their content but not on the display of the content itself. Google's proposals, however, 

do not enable content providers to adequately distinguish between the linking to and the actual display of 

content or other types of uses.  
 

While Google is constantly expanding the way, scope and intensity in which it uses third-party content, 

the offered opt-out solutions merely repeat the options which have already existed for many years but 

do not prevent the abuse of dominance.  
 

Apart from the solution for operators of product, local and travel searches, all proposed options for an 

opt-out have been available to publishers via the "Robots Exclusion Protocol" as implemented by Google 

for some time now11. Indeed, "editors have always had the ability to prevent their appearing on Google 

News by simply contacting the Google News Help Center"12. Google has relentlessly emphasised the 

existence of those tools to deny any wrongdoing, both in the competition investigation and in copyright 

proceedings. Nevertheless the Commission has identified an abuse of dominance and several member 

states have launched initiatives for a stronger protection of content against search engines. Either Google 

has previously claimed opt-out options that actually did not exist to deny any wrongdoing, or Google is 

now dressing up long-existing options as new commitments. 
 

The proposals do not fulfil the minimum needs of content providers to differentiate between the various 

types of use and to communicate usage rights adequately.  
 

Google's proposals do not enable content providers to express in advance precisely what content can be 

used for which types of use and by which provider and service. Nor can they communicate the extent and 

the terms and conditions of the allowed use. Rather, Google's options only leave them with the choice 

between "all or nothing", a rock or a hard place. In particular, the proposals do not enable content 

providers to separately block the use of a particular item that is presented together with other items on a 

particular webpage. Thus, if there are several articles on one webpage, as in the case of the homepage of 

most press portals, these articles can only be blocked jointly from Google's access, not separately.   

 

 

 

                                                      

11 The Robots Exclusion Protocol was signed in 1996. Option b)aa) stands for the Meta Tag <meta name="googlebot-news" content="noindex">, 

which Google, according to its own statements, has implemented since December 2010. Option b)bb) refers to: <meta name="googlebot" 
content="unavailable_after: Date Time"> and option b)cc) refers to <meta name="googlebot-news" content="nosnippet"> which Google 

claims it has been implementing since 2011. 

12  Italian Competition Authority, AGCM, case A420 – FIEG - Federazione Italiana Editori Giornali/Google, Prov. n. 21959, 2011, p. 3. 
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For some reason Google only offers operators of product, local and travel searches the option to mark 

particular information on their websites for an opt-out, up to a maximum of 10% of the readable text. Due 

to this restriction, the benefit of this option as such is negligible. However, the proposal suggests that 

Google could technically implement a mechanism that allows publishers to express usage rights in a 

differentiated way – even within one and the same webpage – as has been demanded by publishers for 

many years. Google, however, offers publishers only simplistic opt-out variations that do not help. 
 

To tighten the protection against any retaliation for an opt-out is pointless if the proposed opt-out 

solutions are not feasible in the first place. 
  

The Commission highlighted that Google has now promised that an opt-out has not only no material 

adverse impact on ranking but will not materially impact on the crawling and indexing of the site or its 

appearance. However, if for economic reasons no website can afford to implement any of the “all-or-

nothing” opt-out solutions Google offers, there is no risk of any retaliation in the first place.  

 

To add insult to injury, Google clarifies that an opt-out does not exclude Google’s ability to otherwise 

use or process all of the content that it has crawled and that it may still display content that it has found 

on websites which have (legally or illegally) copied the content from a website that has opted out. Nor is 

there any other obligation to compensate for the damage caused and the competition advantages gained. 

 

C. The current information request and the way ahead?  

As the Commission has pointed out, the purpose of a commitment decision under Article 9 of Regulation 

(EC) No 1/2003 is to “address identified competition concerns in a swift and effective manner, thereby 

quickly restoring undistorted conditions of competition in the markets. The procedure for commitment 

decisions is generally shorter than for prohibition decisions.”13  

The Commission wants to decide on the new proposals in spring 201414. Having started commitment talks 

in May 2012, this means that the Commission will have negotiated with Google directly for two years – 

an unparalleled process. Considering (i) the ineffectiveness of the proposals so far, (ii) the uncertainty 

caused, (iii) the lack of transparency, (iv) the amount of time elapsed, and (v) the blocking of national 

competition authorities, it is difficult to see the benefits of the chosen route. In fact it appears 

questionable how bending the intended purpose of the Article 9 procedure - a fast and effective 

“shortcut” - to the extreme can still lead to the desired goal of a quickly restored competitive process. 

                                                      

13 Commission, MEMO/13/189 of 8 March 2013, “Antitrust: commitment decisions – frequently asked questions”, p. 2.   

14 .J.Almunia, SPEECH/13/768 of 1 October 2013, “The Google antitrust case: what is at stake?”. 

Publishers still cannot block … ...without also blocking 

Google from crawling a particular item (e.g. an 
article) on a webpage (URL) 

all other items on that webpage (due to the webpage-by-webpage restriction) 

Google News "News to.." search results blocks (news-universals) in general web  search, 
since those blocks are fed by Google News. The preferential display of news 

taken from Google News in the web search makes opting out of Google News 

economically unfeasible (see under B 3.).  

Google News Google Alert (since the service uses Google News) 

Snippets instant-previews in general web search (since previews can only be blocked 

together with snippets) 

Google Web Search all affiliates using the Google index, e.g. AOL, GMX, MySpace, T-Online.de 

 



13 

 

 

 

Google has decided not to use its chance to offer workable commitments in order to end the investigation. 

This strategic decision should be accepted.  

Since the launch of the investigation Google has moved on and engaged in new behaviour that restrict 

competition, including bundling, data appropriation and data blocking issues. As a result, new complaints 

have been submitted against Google. Against this background it is necessary, if not inevitable, to return 

to the traditional route of a prohibition decision very soon; a decision which is not limited to the narrowly 

defined concerns of the Preliminary Assessment of May 2012 but that addresses all of Google’s anti-

competitive acts raised in the various complaints. In the interest of the European digital economy, the 

Commission should not let Google further prolong the investigation and the abuse of its monopoly in 

internet search by offering commitment proposals that are at best useless.  

  

 

 

 

 

 

BDZV – Bundesverband Deutscher Zeitungsverleger 

(Federation of German Newspaper Publishers)  

Helmut Verdenhalven, Head of Media Politics 

verdenhalven@bdzv.de  

Tel.: +49 30 7262 98203 

  

 

 
 

VDZ – Verband Deutscher Zeitschriftenverleger 

(Association of German Magazine Publishers) 

Stephan Scherzer, Secretary General 

scherzer@vdz.de  

Tel.: +49 307 262 98120 

 

SUPPORTED BY: 

  

 

 

EMMA - European Magazine Media Association 

Max von Abendroth, Executive Director 

max.abendroth@magazinemedia.eu 

Tel.: +32 2 536 06 04 

  

 

 

ENPA - European Newspaper Publishers' Association 

Francine Cunningham, Executive Director 

francine.cunningham@enpa.be 

Tel.: +32 2 551 01 90  

  

 

 

EPC - European Publishers Council 

Angela Mills-Wade, Executive Director  

angela.mills-wade@epceurope.eu 

Tel.: +32 2 231 1299 

  
 

 

OPA - Online Publishers Association Europe 

Alice Grevet, Head of Operations  

alice@opa-europe.org  

Tel.: +33 1 601 150 89 

 

  

 

 

 

AKM - Aikakausmedia / Aikakauslehtien Liitto   

(Finnish Periodical Publishers' Association) 

Mikko Hoikka, Executive Director 

mikko.hoikka@aikakausmedia.fi 

Tel.: +358 9 2287 7229 

  

 

 

A.L.E.J. - Association Luxembourgeoise des Editeurs de 

Journaux (Luxembourg Newspaper Publishers' Association) 

Alvin Sold, President 

asold@tageblatt.lu 

mailto:verdenhalven@bdzv.de
mailto:scherzer@vdz.de
mailto:max.abendroth@magazinemedia.eu
mailto:francine.cunningham@enpa.be
mailto:angela.mills-wade@epceurope.eu
mailto:alice@opa-europe.org
mailto:mikko.hoikka@aikakausmedia.fi
mailto:asold@tageblatt.lu
http://www.mps-anzeigen.de/sixcms/media.php/200/VDZ_Logo.jpg
http://epceurope.eu/
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Tel.: +352 547131 201 

  

 

 

 

ARi - Asociación de Revistas de Información  

(Spanish Magazines Association) 

Yolanda Ausín Castañeda, Director General 

yausin@revistas-ari.com 

Te.: +34 91 360 49 40 

  

 
 

aede - Asociatción Editores de Diarios Españoles  

(Spanish Association of Daily Newspaper Publishers) 

Irene Lanzaco, Deputy Director General  

Irene.lanzaco@aede.es 

Tel.: +34 91 425 10 85 

  

 

Danske Medier (Danish Media) 

Ebbe Dal, Managing Director 

ed@danskemedier.dk  

Tel.:  +45 33 97 40 00 

 

  

 

Fagpressen - The Norwegian Specialised Press Association 

Elin Floberghagen, Managing director 

elin@fagpressen.no 

Tel.: +47 24 14 61 00 

  

 

 

FIEG - Federazione Italiana Editori Giornali  

(Italian Federation of Newspaper and Periodical Publishers) 

Isabella Splendore, Head of Legal and International Affairs 

splendore@fieg.it 

Tel.: +39 06 46201434 

  

 

 

IWP - Izba Wydawców Prasy  

(Polish Chamber of Press Publishers) 

Wiesław Podkański, President 

info@iwp.pl 

Tel.: +48 22 828 59 30 

  

 

 

Mediebedriftenes Landsforening (MBL) 

Norwegian Media Businesses’ Association 

Randi S. Øgrey, Executive Director 

randi@mediebedriftene.no 

+47 (22) 86 12 10 

  

 

MVW - Media voor Vak en Wetenschap 

(Media for Trade and Science) 

Nineke van Dalen, General Secretary 

n.dalen@nuv.nl  

Tel.: +31 20 43 09 154 

  

 

NDP - Nieuwsmedia  

(The Dutch News Media Association) 

Tom Nauta, Director 

t.nauta@ndpnieuwsmedia.nl 

Tel.: +31 20 430 91 71 

  

 

 

NNI - National Newspapers of Ireland 

Frank Cullen, Co-Ordination Director 

fcullen@cullencommunications.ie 

Tel: +353 1 668 90 99 

 

 

 

 

mailto:yausin@revistas-ari.com
mailto:Irene.lanzaco@aede.es
mailto:ed@danskemedier.dk
mailto:elin@fagpressen.no
mailto:splendore@fieg.it
mailto:info@iwp.pl
mailto:randi@mediebedriftene.no
mailto:n.dalen@nuv.nl
mailto:t.nauta@ndpnieuwsmedia.nl
mailto:fcullen@cullencommunications.ie


15 

 

 

 

 

 

 

 

NS - The Newspaper Society 

Catherine Courtney, Legal Counsel 

catherine_courtney@newspapersoc.org.uk 

Tel: +44 20 7632 7400 

  

 

Österrichischer Zeitschriften- und Fachmedien-Verband 

(ÖZV) - Austrian Special Interest Media Association 

Gerald Grünberger, Managing Director 

oezv@oezv.or.at 

Tel.: +43 13 19 70 01 

 

  

 

PPA - Professional Publishers Association 

Barry Mc Ilheney, CEO 

barry.mcilhenny@ppa.co.uk 

Tel: +44 02074044166 

  

 

 

SL - Sanomalehtien Liitto  

(Finnish Newspapers Association) 

Jukka Holmberg, Executive Director 

jukka.holmberg@sanomalehdet.fi 

Tel.: +358 9 2287 7304 

  

 

 

SCHWEIZER MEDIEN  

(Swiss Media) 

Urs F. Meyer, Managing Director 

urs.meyer@schweizermedien.ch 

Phone: +41 44 318 64 64 

  

 

 

SMPA - sverigestidskrifter  

(The Swedish Magazine Publishers Association) 

Kerstin Neld, Managing Director 

kerstin.neld@smpa.se 

Tel.: +46705804108 

  

 

 

TU - Titningsutgivarna  

(Swedish Media Publishers' Association) 

Per Hultengård, VD 

per.hultengard@tu.se 

Tel.: +46 8 692 46 46 

 

 

 

Unie vydavatelu (Czech Publishers' Association) 

Jozef Sabla, Director 

sabla@unievydavatelu.cz 

Tel.: +420 222 329 730 

  

 

 

UPP - Union des Editeurs de la Presse Périodique  

(Belgian Periodical Publishers' Association) 

Luc De Potter 

luc.depotter@upp.be 

Tel.: +32 2 414.12.35 

  

 

 
 

VÖZ - Verband Österreichischer Zeitungen  

(Austrian Newspaper Publishers' Association) 

Gerald Grünberger, Managing Director 

office@voez.at 

Tel.: +43 1 533 79 79 
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